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OPINION

This case is before the Board on a recommended finding

of noncompliance by tha agency with the award of back pay in

the Board's final decision cancelling the appellant's

removal . For the reasons stated below, the Board ADOPTS the

administrative judge's Recommendation as MODIFIED herein.

•

BACKGROUND

The agency removed the appellant from the position of

Mail Handler effective February 27, 1989. The appellant

appealed his removal to the Board's Chicago Regional Office.

In an initial decision which was issued on July 7, 1989 , and
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became final on August 11, 1989, the Board's administrative

judge ordered the agency to cancel the removal and

retroactively restore the appellant to his former position

with appropriate, back pay. Five days after the initial

decision was issued, the agency cancelled the action,

reinstated the appellant, and gave him two forms to complete

and submit in support of his claim for back pay for the

period from February 27 to July 11, 1989„

In the documents which the appellant submitted, he

stated that he earned $30 from self-employment but that he

did not seek another job during this period, stating that he

was unavailable for work because he was engaged in legal

research for his appeal to the Board and for his civil

rights action in district court.. The agency rejected the

appellant's back pay claim on the ground that by his own

admission he failed to meet the criteria for a back pay

award under the applicable Postal Service regulations,

subchapter 436 of the Employee and. Labor Relations Manual

(ELM)„ The agency asserted that under Parts 436.22 and

436.23 of the EIM, back pay is allowed only for periods

during which the claimant made reasonable efforts to obtain

other employment and was ready, willing, and able to work*

The appellant then filed a petition for enforcement

seeking back pay for the four and one-half xaonths that he

was out of work. In his accompanying affidavit, he referred

to the forms he submitted to the agency and stated that he

did not realize they would affect his back pay and had not



discussed the forms with his attorney„ who was not sent a

copy0 The appellant acknowledged being paid $700 for two

odd jobs and doing $100 worth of work for his attorney and

$250 worth of work on his own property. He also stated that

he applied for jobs on at least four occasions, but

explained that he did not seek work every day because he was

^extremely upset over the actions of the Post Office and was

helping his attorney do legal research for the current

actions I have pending which, in effect, lowered my legal

expenses to him."

The agency responded that the appellant was not

entitled to back pay because, it contended, he did not make

reasonable efforts to obtain other employment, as required

by ELM Part 436.22, and was not ready, willing and able to

work, as required by ELM Part 436.23.1 The agency also

asked the Board to disregard the facts asserted in the

appellant's affidavit to the extent that they are

inconsistent with the statements h& made in the claim form

he filed with the agency.

Part 436.22 provides;

Back pay is allowed, unless otherwise specified in the
appropriate award or decision, provided the person has
made reasonable efforts to obtain other employment*

Part 436.23 provides;

No bask pay is allowed for any period during which the
person was not ready, willing, and able to perform the
duties of the postal position,

ELM, Issue 12, 5-1-89, Agency exhibit J, p.2.



The administrative judge determined that the

appellant's claim was controlled by two previous decisions

of the Board, Papa v» U.S. Postal Service, 31 M.S.P.R. 512

(1986), and Jordan v. U.S. Postal Service, 32 M.S.P.R. 404

(1987)» In these decisions involving employees who were

reinstated within one year of their unjustified removals,

the Board held that Part 436.22 did net require them to seek

other employment during the pendency of their appeals to the

Board* At the time these cases were decided, Part 436.425

of the ELM required employees to submit evidence of their

efforts to obtain other employment only in cases where the

back pay period exceeded one year. The agency later amended

this provision (effective May 1, 1989) to require claimants

to provide a resume of efforts to obtain other employment

during any part of the back ray period when replacement work

was not obtained.2 However, the administrative judge found

that this change in Part 436*425 did not require a different

result in this case.

The administrative judge determined that the obligation

to make reasonable efforts to secure other employment is

found in Part 436.22, while Part 436.425 merely describes

2 As revised, Part 436.425 provides:

Where original action resulted in separation or
indefinite suspension and no outside employment was
obtained for any part(s) of the back pay period, make a
statement giving the reasons why outside employment was
not obtained and furnish a resume of the efforts to
secure other employment during the back pay period.

Agency exhibit J, p,3.
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the material employees must furnish to support their claims.

Therefore she concluded that the amendment to the latter

provision did not alter the Board's holdings in Papa and

Jordan that making reasonable efforts for purposes of Part

436.22 does not require a wrongfully discharged employee to

seek replacement employment during the pendency of the

employee's appeal to the Board. The administrative judge

noted that these holdings are consistent with the decision

in Power v. United States, 597 F02d 258, 264 (Ct. Cl. 1979),

cert, denied, 444 IKS, 1044 {1980}- where the Court of

Claims held that for purposes of a claim under the Back Pay

Act the obligation to seek other employment does not arise

while the employee is pursuing administrative remedies in an

effort to overturn the action and obtain reinstatement.

She also, citsd White v. Bloomberg,, 360 F. Supp. 58, 62 (D,

Md. 1973), aff'd on other grounds, 501 F.2d 1379 (4th Cir*

1974) „ where the court held in a Postal Service case that

actively seeking reinstatement through appeals constitutes

reasonable effort to mitigate damages. White rejected the

contention that the employee was required to seek outside

employment after one year, notwithstanding the existence of

a predecessor regulation to Part 436.425 applying to periods

in excess of one year.

In addition, the recommended decision notes that under

the Postal Reorganization Act, Pub. L. No. 91-375, 84 Stat.

719, the compensation, benefits and other terms and

conditions of employment in effect at the time of enactment



would continue in effect until changed by the Postal Service

in accordance with the Act. 39 U.S.C. § 1005(f). Since

nothing in Part 436.22 establishes a different rule

concerning mitigation of damages by back pay claimants from

that applied in White and Power, the administrative judge

concluded that the appellant was not required to find other

employment "during the pendency of an administrative appeal

immediately following the removal action.,* She recommended

that the Boarcl find that the agency was not in compliance

with the Board's order and that in order to comply the

agency must pay the appellant back pay for the period from

February 27 to July 11, 1S89,

The agency has neither submitted evidence of compliance

with this Recommendation nor a brief in disagreement with

the administrative judge's findings„

ANALYSIS

A prevailing appellant's entitlement to back pay when

the Board reverses an action which resulted in loss of pay

is generally governed by the Back Pay Act, 5 U.S.C. § 5596.

Under the Act, as the administrative judge noted, the

improperly removed employee is not required to seek

replacement employment while his administrative appeal is

pending, and t&r* duty to seek such employment arises only

when the removal is administratively affirmed. Power v.

United States, fi97 F.2d at 264; 62 Camp. Gen, 370, 372-73

(1983); Federal Personnel Manual, Supplement 990-2, Book



550, Subchapter S8-7c(2)* See Harrington v. United States

Postal Service, 47 M.S.P.R. 415, 419 n.2 (1991). However,

as a result of the Postal Reorganization Act (PRA), the

Postal Service is not an "agency* for purposes of the Back

Pay Act. White v. Bloomberg, 501 F.2d 1379, 1381 n.2 (4th

Cir, 1974) . At the same time, a provision of the PRA, 39

U.S.C, § 1005(a)(2), preserves the existing rights of

preference eligible employees of the Postal Service.3 As

explained below, we believe the agency's purpose in revising

ELM Part 436.425 was to modify the right to back pay upon

correction of a personnel action0 Therefore, this case

requires us to decide the effect of this change on back pay

claims by preference eligible Postal Service appellants in

light of section 1005(a)(2)*

Prior to May 1, 1989, ELM Part 436.425 required a

statement of reasons why outside employment was not obtained

and a resume of efforts to secure other employment only wLen

the back pay period exceeded one year. See Jordan v. U.S.

Postal Service, 32 M.S.P.R. at 407. The former ELM

provision appears to reflect a since-deleted regulation

mider the Back Pay Act which stated that if the employee was

restored within one year after his erroneous separation, the

agency could not delete any period from its back pay

computation based on failure to seek other employment. See

5 C.F.R. § 550.804(f)(1977). Both provisions suggested that

3 It is undisputed that the appellant is a preference
eligible. See Administrative Record, Tab 1.



a duty to seek other employment arises after one year,

perhaps based on an estimate of the time ordinarily needed

to pursue administrative relief- The Back Pay Act

regulation was amended in 1977 to delete not only the one-

year exclusion but any specific reference to setoffs for

failure to seek other work. See Power v. United States, 597

F.2d at 264 n.4. In contrast, the revised Postal Service

regulation deletes the one-year exclusion but retains the

requirement that the claimant account for failure to seek

replacement employment. In its new fona, ELM Part 436,425

extends this requirement to all parts of the back pay period

in which no work was obtained. We believe that in amending

Part 436.425 the agency changed the meaning of ^reasonable

efforts" in Part 436,22 to require employees to seek

replacement employment immediately upon removal. In doing

so the agency has established a different rule for its

employees from the rule concerning mitigation of damages

applicable to federal employees generally. Thus, this case

requires us to decide whether ELM Part 436 can be applied

to wrongfully removed Postal Service preference eligibles

like the appellant to obligate them to seek replacement

employment while pursuing their appeals to the Board.

The PR&. established the Postal Service as an

independent establishment of the executive branch. 39

U.S.C. § 201. In other provisions, the ppĵ  excluded the

application of laws dealing with federal employment in

general and, while making chapter 75 of title 5 applicable,



authorized negotiated and regulatory exceptions. See 39

U.S. Co §§ 410(a) and 1005(a)(l). However, an exception was

made for preference eligibles in 39 U.S.C. § 1005(a)(2).

This subsection states;

The provisions of title 5 relating to a preference
eligible (as that term is defined under section
2108(3) of such title) shall apply to an applicant
for appointment and any officer or employee of the
Postal Service in the same manner and under the
same conditions as if the applicant, officer, or
employee were subject to the competitive service
under such title. The provisions of this
paragraph shall not be modified by any program
developed under section 1004 of this title or any
collective-bargaining agreement entered into under
chapter 12 of this title.

The. amendment to the Senate bill4 from which section

1005 (a) (2) derives was introduced by Senator Hartke, who

explained that its purpose "was to clarify and maintain all

of those rights which veterans presently enjoy under

existing law." 116 Cong. &ec. 22337 (1970). It is evident

from the language and history of the statute that the PRA

does not deprive preference eligibles in the Postal Service

of the rights guaranteed them under the Veterans Preference

Act. See Bredehorst v. United States, 677 F.2d 87, 89 (Ct.

Cl. 1982).

These rights included entitlement to restoration with

back pay upon correction of an adverse action under section

14 of the Veterans Preference Act of 1944, 58 Stat. 387,

4 The House bill included a provision preserving the
employment rights of preference eligibles from the
beginning. See Winston v. United States Postal Service, 585
F.2d 198, 203 n.16, 204 n.19 (7th Cir. 1978).
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390, by the? Board's predecessor, the Civil Service

Commission. See Wittner v. United States, 76 F. Supp. 110

(Ct. Cl. 1948); Garcia v. United States, 108 F. Supp. 608,

610-12 (Ct. Cl. 1952). See also 39 Cosip. Gen. 639 (1960).

The right of preference eligibles to back pay conferred by

the Veterans Preference Act was later included in the

broader right granted by the Act of June 10, 1948, Pub. L.

No, 80-623, 62 Stat. 354, which extended entitlement to back

pay also to individuals in the classified service who were,

unjustifiably removed or suspended for the efficiency of the

service and to any person who was erroneously removed or

suspended in a reduction in force. This Act and the back

pay provision in the Security Act of 1950, Pub. L. No. 81-

733, 64 Stat. 46, were later superseded by the Back Pay Act

of 1966, Pub. L. No* 89-380, 80 Stat. 94, which was enacted

to consolidate authorities for awarding back pay to

employees subjected to unjustified personnel actions. S.

Rep. No. 1062, 89th Cong., 2d Sess. 1-3 (1966); H.R. Rep.

No. 32, 89th Cong., 1st Sess. 1-2 (1965).

As noted above, the history of section 1005(a)(2) makes

it plain that the statute's purpose was to preserve the

existing rights of preference eligible employees. The righc

to back pay upon correction of an unwarranted personnel

action was among those rights. Thus, despite the provisions

of the PRA having the effect of excluding the Postal Service

as an agency from coverage by the Back Pay Act, we conclude

that the Back Pay Act is a provision of title 5 relating to



preference eligibles which, because of section 1005(a)(2),

continues to apply to preference eligible employees of the

Postal Service. We also find that, when preference

eligible employees are involved, the Postal Service cannot

alter the rules developed by judicial construction of the

Back Pay Act, including those concerning the duty of a

wrongfully discharged employee to mitigat;- ;v̂ >r«ages. See

Lorillard v. Pons, 434 U.S. 575, 580-81 ''I'̂ &t (when a new

enactment incorporates a provision of a pri^r law, Congress

is presumed to be aware of and to adopt the judicial

interpretation given the incorporated provision).

The duty to mitigate was initially derived by the Court

of Claims from the language of one of the Back Pay Act's

predecessor statutes, the Security Act of 1950, providing

for deduction from the back pay award of the employee's *net

interim earnings":

[T]he clearest implication ... is that it was
contemplated that the claimant would make a
reasonable effort to secure other employment and
that the amount which the claimant earned, or with
reasonable effort might have earned, be deducted
from the total amount of compensation that would
otherwise be paid under the statute <,

Schwartz v. United States, 149 Ct. Cl. 145, 147 (I960),6

In light of this conclusion,- we overrule Frazier v. C7.S.
Postal -Service, 26 M.S.P.R. 584 (1985), and its progeny to
the extent these decisions hold that the Back Pay Act is
inapplicable to preference eligible employees of the postal
Service.
6 The Court noted that other statutes to which its attention
was drawn also contemplated a deduction for interim
earnings. Id.
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However, in Schwartz, the court concluded that thft plaintiff

had reasonable grounds for not making an effort to secure

other employment while seeking administrative relief because

*[h]is time was undoubtedly taken up in the effort to secure

favorable action by the Beard.* Jd. at 148. The court

therefore required an offset only for the period between the

final administrative decision and the plaintiff's

reinstatement following a court decision in another case.

There is no indication in the legislative history of

the Back Pay Act that Congress intended to change this rule.

As noted above, the history indicates that the Act was

intended as "perfecting legislation,* and it cites as

applicable decisions under the predecessor Act of June 10,

1948, concerning what constitutes employment giving rise to

interim earnings that must be offset, H.R. Rep. No. 32 at

2, 6. By using in the Back Pay Act language similar to that

in th& predecessor 1950 Act construed by the Court of Claims

in Schwartz ,7 Congress can be presumed to have intended to

carry forward the rule that en appellant need not search for

employment while his appeal is pending. See Lorillard v.

Pons, 434 U.S. at 580-81.

In construing the Buck Pay. Act, the Court of Claims

continued to follow the rule enunciated in Schwartz and to

reiterate the rationale stated there for the rule - that the

7 In place of "net interim earnings," the Back Pay Act
provides for deduction of *any amounts earned by the
employee through other employment during [the back pay]
period.* 5 U.S.C. § 5596{b)(1)(A)(i).



wrongfully discharged employee reasonably spends his time on

his appeal. E.g., Tlrbi:aa v. United, States, 428 F.2d 1280,

1287 (Ct, Cl. 1970) (back pay will not be denied fo?r failure

to work during period when employee's time is reasonably

cons'imed in prosecuting appeals from his discharge); Power

v. United States, 597 F.2d at 264 (employee was not required

to seek other employment while endeavoring to obtain

reinstatement through administrative appeal). See also 62

Comp. Gen. 370, 372 (1983) (employee appealing removal was

not required to accept agency offer of temporary employment

while appeal to Board was pending because he would no longer

have I- ..e time to adequately prepare for any hearings

contesting the agency's action). Cf• White v. Bloomberg,

501 F.2d ai 131 L n.3 (a wrongfully discharged employee

cannot reasonably be wxpocted to seek alternative employment

immediately and .r justified in spending his time pursuing

administrative r lief), In this case, the, appellant is a

preference eli";'i *"e who was reinstated to his position as a

result of a fv fw ,'ablt? Initial decision in his appeal. He

seeks back pay for a period of about four and one-half

months during which he was pursuing his appeal to the Board.

Under the Back Pay Act, as construed by the cited decisions,

the appellant was not required to seek replacement

employment during this period.8

Q

This case does not require u;* to decide the extent of the
Board's corrective action authority with respect to
noripreference eligible Posta Service employees who are



The administrative judge did not address the agency's

alternative basis for denying the appellant back pay, but we

find that its denial of back pay under Part 436.23 is
»

completely without foundation. The appellant's statement

that he was unavailable for other work while pursuing his

appeal is, of rso *-se, not an admission that he was not

readyff willing find able to w*rk in his postal position, and

thera is no oth - wasis in 'che record for such a finding.

Accordingly, we find that tne appellant is entitled to back

pay for the entire period from February 37 to July 11, 1989.

The agency is ORDERED to issue the appellant a check

for the appropriate amount of back pay and benefits, and no

deduction may be made based on the appellant's alleged

failure to make reasonable efforts to obtain replacement

employment. The agency is further ORDERED to submit to the

Clerk of the Board within 20 days of the date of this order

satisfactory evidence of compliance with the Board's

decision. That evidence must consist of documentation of

how the agency arrived at the back pay amount. The agency

is ORDERED to identify the individual who is responsible for

ensuring compliance and file the individual's name, title

and mailing address with the Clerk of the Board within five

entitled to appeal to the 3oard under 39 U.S.C.A.
§ 1005(a)(4)(A)fix).
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days of the date of this Order. This information must be

submitted even if the agency believes that it has fully

complied with the Board's order. If the agency has not

fully complied, it must show cause why sanctions, pursuant

to 5 U.S,C.A. § 1204(a) and (e)(2)(A) (West Supp. 1991)9 and

5 C.F.R. § 1201.183, should not be imposed against the

individual responsible for tha agency's continued

noncorapl iance.

NOTICE TO APPELLANT

You may respond to tha agency's evidence of compliance

within 15 days of the date of service of that evidence,, If

you do not respond, the Board will assume you are satisfied

and will dismiss the petition for enforcement as moot.

FOR THE BOARD:

'Robert E. Tayloc'
Clerk of the Board

Washington, D.C,

Section 3204(a) provides that the Board may order a
federal employee to comply with its orders and enforce
compliance. Section 1204(e)(2)(A) provides that the Board
may order that an employee *shall not be entitled to receive
payment for service as an employes during any period that
the order has not been complied with.,* The procedures for
implementing these provisions are set out at 5 C.F.R.
§ 1201.183.'


